MSA PROFESSIONAL SERVICES, INC. (MSA) – GENERAL TERMS AND CONDITIONS OF SERVICES
1. The quoted fees and scope of services constitute the best
estimate of the fees and tasks required to perform the services as
defined. This agreement upon execution by both parties hereto, can be
amended only by written instrument signed by both parties. For those
projects involving conceptual or process development service, activities
often cannot be fully defined during initial planning. As the project
progresses, facts uncovered may reveal a change in direction which may
alter the scope. MSA will promptly inform the OWNER in writing of such
situations so that changes in this agreement can be made as required.
2. MSA will bill the OWNER monthly with net payment due upon
receipt. Past due balances shall be subject to an interest charge at a
rate of 12% per year from said thirtieth day. In addition, MSA may, after
giving seven days written notice, suspend service under any agreement
until the OWNER has paid in full all amounts due for services rendered
and expenses incurred, including the interest charge on past due
invoices.
3. Costs and schedule commitments shall be subject to change
for delays caused by the OWNER's failure to provide specified facilities
or information or for delays caused by unpredictable occurrences
including, without limitation, fires, floods, riots, strikes, unavailability of
labor or materials, delays or defaults, by suppliers of materials or
services, process shutdowns, acts of God or the public enemy, or acts of
regulations of any governmental agency. Temporary delays of services
caused by any of the above which result in additional costs beyond those
outlined may require renegotiation of this agreement.
4. MSA intends to serve as the OWNER’s professional
representative for those services as defined in this agreement, and to
provide advice and consultation to the OWNER as a professional. Any
opinions of probable project costs, reviews and observations, and other
decisions made by MSA for the OWNER are rendered on the basis of
experience and qualifications and represents the professional judgment
of MSA. However, MSA cannot and does not guarantee that proposals,
bid or actual project or construction costs will not vary from the opinion of
probable cost prepared by it.
5. This agreement shall not be construed as giving MSA, the
responsibility or authority to direct or supervise construction means,
methods, techniques, sequence, or procedures of construction selected
by the contractors or subcontractors or the safety precautions and
programs incident to the work of the contractors or subcontractors.
6. In conducting the services, MSA will apply present
professional, engineering and/or scientific judgment, and use a level of
effort consistent with current professional standards in the same or
similar locality under similar circumstances in performing the Services.
The OWNER acknowledges that "current professional standards" shall
mean the standard for professional services, measured as of the time
those services are rendered, and not according to later standards, if such
later standards purport to impose a higher degree of care upon MSA.
MSA does not make any warranty or guarantee, expressed or
implied, nor have any agreement or contract for services subject to the
provisions of any uniform commercial code. Similarly, MSA will not
accept those terms and conditions offered by the OWNER in its
purchase order, requisition, or notice of authorization to proceed, except
as set forth herein or expressly agreed to in writing.
Written
acknowledgement of receipt, or the actual performance of services
subsequent to receipt of such purchase order, requisition, or notice of
authorization to proceed is specifically deemed not to constitute
acceptance of any terms or conditions contrary to those set forth herein.
7. This Agreement shall commence upon execution and shall
remain in effect until terminated by either party, at such party's discretion,
on not less than thirty (30) days' advance written notice. The effective
date of the termination is the thirtieth day after the non-terminating
party's receipt of the notice of termination. If MSA terminates the
Agreement, the OWNER may, at its option, extend the terms of this
Agreement to the extent necessary for MSA to complete any services
that were ordered prior to the effective date of termination. If OWNER
terminates this Agreement, OWNER shall pay MSA for all services
performed prior to MSA's receipt of the notice of termination and for all

work performed and/or expenses incurred by MSA in terminating
Services begun after MSA's receipt of the termination notice.
Termination hereunder shall operate to discharge only those obligations
which are executory by either party on and after the effective date of
termination. These General Terms and Conditions shall survive the
completion of the services performed hereunder or the Termination of
this Agreement for any cause.
This agreement cannot be changed or terminated orally. No waiver
of compliance with any provision or condition hereof should be effective
unless agreed in writing and duly executed by the parties hereto.
8. The OWNER agrees to clarify and define project requirements
and to provide such legal, accounting and insurance counseling services
as may be required for the project.
9. MSA will maintain insurance coverage for:
Worker's
Compensation, General Liability, and Professional Liability. MSA will
provide information as to specific limits upon written request. If the
OWNER requires coverages or limits in addition to those in effect as of
the date of the agreement, premiums for additional insurance shall be
paid by the OWNER. The liability of MSA to the OWNER for any
indemnity commitments, or for any damages arising in any way out of
performance of this contract is limited to such insurance coverages and
amount which MSA has in effect.
10. Reuse of any documents and/or services pertaining to this
project by the OWNER or extensions of this project or on any other
project shall be at the OWNER’s sole risk. The OWNER agrees to
defend, indemnify, and hold harmless MSA for all claims, damages, and
expenses including attorneys’ fees and costs arising out of such reuse of
the documents and/or services by the OWNER or by others acting
through the OWNER.
11. To the fullest extent permitted by law, MSA shall indemnify and
hold harmless, OWNER, and OWNER’s officers, directors, members,
partners, agents, consultants, and employees (hereinafter “OWNER”)
from reasonable claims, costs, losses, and damages arising out of or
relating to the PROJECT, provided that any such claim, cost, loss, or
damage is attributable to bodily injury, sickness, disease, or death, or to
injury to or destruction of tangible property (other than the Work itself)
including the loss of use resulting therefrom but only to the extent caused
by any negligent act or omission of MSA or MSA’s officers, directors,
members, partners, agents, employees, or Consultants (hereinafter
“MSA”). In no event shall this indemnity agreement apply to claims
between the OWNER and MSA. This indemnity agreement applies
solely to claims of third parties. Furthermore, in no event shall this
indemnity agreement apply to claims that MSA is responsible for
attorneys’ fees. This agreement does not give rise to any duty on the
part of MSA to defend the OWNER on any claim arising under this
agreement.
To the fullest extent permitted by law, OWNER shall indemnify and
hold harmless, MSA, and MSA’s officers, directors, members, partners,
agents, consultants, and employees (hereinafter “MSA”) from reasonable
claims, costs, losses, and damages arising out of or relating to the
PROJECT, provided that any such claim, cost, loss, or damage is
attributable to bodily injury, sickness, disease, or death, or to injury to or
destruction of tangible property (other than the Work itself) including the
loss of use resulting therefrom but only to the extent caused by any
negligent act or omission of the OWNER or the OWNER’s officers,
directors, members, partners, agents, employees, or Consultants
(hereinafter “OWNER”). In no event shall this indemnity agreement
apply to claims between MSA and the OWNER. This indemnity
agreement applies solely to claims of third parties. Furthermore, in no
event shall this indemnity agreement apply to claims that the OWNER is
responsible for attorneys’ fees. This agreement does not give rise to any
duty on the part of the OWNER to defend MSA on any claim arising
under this agreement.
To the fullest extent permitted by law, MSA’s total liability to
OWNER and anyone claiming by, through, or under OWNER for any
cost, loss or damages caused in part or by the negligence of MSA and in
part by the negligence of OWNER or any other negligent entity or
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individual, shall not exceed the percentage share that MSA’s negligence
bears to the total negligence of OWNER, MSA, and all other negligent
entities and individuals.
12. OWNER and MSA desire to resolve any disputes or areas of
disagreement involving the subject matter of this Agreement by a
mechanism that facilitates resolution of disputes by negotiation rather
than by litigation. OWNER and MSA also acknowledge that issues and
problems may arise after execution of this Agreement which were not
anticipated or are not resolved by specific provisions in this Agreement.
Accordingly, both OWNER and MSA will endeavor to settle all
controversies, claims, counterclaims, disputes, and other matters in
accordance with the Construction Industry Mediation Rules of the
American Arbitration Association currently in effect, unless OWNER and
MSA mutually agree otherwise. Demand for mediation shall be filed in
writing with the other party to this Agreement. A demand for mediation
shall be made within a reasonable time after the claim, dispute or other
matter in question has arisen. In no event shall the demand for
mediation be made after the date when institution of legal or equitable
proceedings based on such claim, dispute or other matter in question
would be barred by the applicable statute of limitations. Neither demand
for mediation nor any term of this Dispute Resolution clause shall
prevent the filing of a legal action where failing to do so may bar the
action because of the applicable statute of limitations. If despite the
good faith efforts of OWNER and MSA any controversy, claim,
counterclaim, dispute, or other matter is not resolved through negotiation
or mediation, OWNER and MSA agree and consent that such matter
may be resolved through legal action in any state or federal court having
jurisdiction.
13. This agreement shall be construed and interpreted in
accordance with the laws of the State of Wisconsin.
14. OWNER hereby irrevocably submits to the jurisdiction of the
state courts of the State of Wisconsin for the purpose of any suit, action
or other proceeding arising out of or based upon this Agreement.
OWNER further consents that the venue for any legal proceedings
related to this Agreement shall be, at MSA’s option, Sauk County,
Wisconsin, or any county in which MSA has an office.
15. This agreement contains the entire understanding between the
parties on the subject matter hereof and no representations.
Inducements, promises or agreements not embodied herein (unless
agreed in writing duly executed) shall be of any force or effect, and this
agreement supersedes any other prior understanding entered into
between the parties on the subject matter hereto.
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